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ionorable Chas, H. Theobdald 1
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Galveston Gounsy i
GCalveston, Texas
Dear 3ir: Opinion Ho. €S
Re: GCuardian
Ia ygour letter of 1935, you requsst the
opilanion of tiis Asparteer or olfouing questianai 4@
é;‘
41h1 require 2
in an amouat %ﬁ
own on deposis 3-
al estats 2

together
s dond ;g‘

%

nd does the socditviocs of &
al estate sales boad de00a8

» 3 Is there any atatutas or de-
n gexas walah authorizes tie release
feipal and sureties npoo & guardiass
al estate sales bond prior %0

wiusstion Lo & In detersining the amsaad of
the guardiacs bond, in sccordance witk irtlele
41hl, 18 it perailssidle for the County Judze %0
add together ths amount of the genersl dacd and
ths special real eststeé secles bopd:
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ssuestion Ho, 5§ Artiole hlil provides that
whea 1t aprears to tas County Judge that the
bond on file is nod ample t0o protect the o
tate, snd the intereat of the ward, he shi
requlre the guariian to sxeocuts asnother dond
ia ssoordanse with law, D0 these words mean
that es satirsly new doad siall de given or
ean ox additions) bond de glven, whish pro-
vides {2 the bond that the same is inx eddi-
$ion 50 the prsvious dond, and when added
therese equals the axsunt of the ¥und ordered
\{ ih: county Judgs in cemplianes with Article
? .

Artiolse AlA), Vernon's Annotated Civil atntntea, is
as follows;

*Ths bond of the guardian ef the estste of a ward
shall bs in asount equal 30 doudle ths estimated
value of the perscnal property belonging to such
sstate, plus a reasonable amousnt %0 be fixed at
the dlscrssion of sns county Judge, Lo sover rents,
fevanues and income derived fraoa the renting or
use of real eatats belonging %0 sueh estase, 3Such
bond shall be payabls %o aad approved by the county
udge of the eounty where suoh guerdisnship is pend-
s, snd gonditionsd that such gusrdien will faithe
fully dischargs the duties of guardian of the estate
of sueh word agaording to law, It shell be the duty
of asush eounty JSudge to annually examine into the
eondition of the eatate of the ward eand the aol-
venaey of suoh guerdisn's bend, and to require sueh
guardian at angy time it may appear that suc¢h bond
is not smple segurity to protect such estets and
the interesats of his ward, to sxeoute andother dond
ia se¢cordange with law, In such cese, he shall
notify the guardiasn as in Stasr casen} and should
damage or loss Tesult tO the estate of any ward
through the negligence of suoh odunty Judge to per-
fora sush dutiewm, such county Judge shall be liabdle
obh his offiedsl ﬁonﬂ yayadle te sueh ward, in an
agount sguel %o the iOII due to suoh negligence.”
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Jeaetion 4 of Artliele L20l, VY. &, C. e i8 &8 follows,

; "That ne sale of resl estats asde by the
¢ guardisn shall De gonfirued, z2or shall Sitle |
of the ward to suoh resl eatate ;sess Lo the .
: purchsser unless and until 1% shsll first bve'
i found and dsterained by the Courts, by en or-
: der duly aade and entersd, that the guardiaa
bes filed a good and suffiofisnt bond in un
emount Ogﬂll to twice the amound for whieh
said rval estate ia sold, and that the sure-~
ties on such bdoud &re solveat, provided,
howevey, that where the sala of sueh real
estate 1s made Lo the Owner or bholder of a
segured clsiam sgainst tha esiste, and the
saxs is of the real sstate asecur such
slain and i{s {n full payment, lLiquidetioca
and satisfaotion therecof, enly the anouns$
of easz, if asny, sstually received by sueh
gusrdlan ia exeeas of She axmount necessary
Lo pay, liquidate snd satiafy sueh slain in
full, shxall bs sonslidered in jassing upon
the suffislesney of the dord es hersinadovs
rezuired."

Art, bm. Yo Au Co 3a 48 a8 followag

i gt TR SRR 8 S 5 5 O R

"At any tixze &fter ihe szpirstion of five {5)
days after toe f1ling of & repory of sals, the
vourt shall ilagqulire ilnto toe assrer in wnich sueh
sale was ande aud hear s«¥vlidence in suppors of or
ezalnet sucl report, and il sasiafled that sued
sales was falrly cade snd in coaforalty with law
asd thet tue gusrdlian has on file a g00d and suf-
ficisat bond in an sapust egusl o twise the valus
for whleh seld real satate i dDeing sold, ausd {f
and when the guardisan's ssid bond has bsen sinained
by the Court aand found 10 be 1n the aaount adbove re-
qulred with good end suffiolent sureties Shersos, as
evidenesd by an erder duly mads and entersd dy tne
Cours 1o that effset, the Coury shasll csuss 1o de
sntored a deaores wnh such sols and order tiae
re0ors of sals te be regorded by the Jlerk and ihe
preper eonveyancs of ths property sold o be made
by sas gusrdlan %0 the purchaser, apon ocozpliance
by sush purshaser with ths tersa of ssle, provided,
doweter, that where the sale of sueh resl sstate is
aade L0 ths owner or Dolder of a secured sleaiam
sgalnast the estate and the ssans is of the real es-
tats securing sueh elaism and is in full payment,
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liquidstion, and satlsfaction tuereof, oculy the
i asount of sesi, if sny, sotually rcaaived by suehr

' guardian iu exoess of the emount neceassry 4o f"'"
liiuldate end satisfy such olslm in full, shall
be eonsldered, together with the other property,

‘ of the estate, in pasaing wpon the suffielency”

IS of sueh bond, The visions of this Act shall

be mandatory and s2 the Court siall rirst
determine that the guardian’s docd 1ls sdeguate

and solvent, sa abovs set forth, as svidenced

by ag order sades and sntered dy ths Cours to

that effeat, any seles of rosl sstste hereaflter
uade uader ths provisioss of thls Title sialld

bea voléd}] provided,tiat ths provisions lereot

shall not apply te ¢ases pending &t the time
this law Deaoaes effesotive,”

LR

Arsioles 4201 and 4215 were last amended in 1943 by the
43%n lLeglalature, Regular Sessioa, Chap., 378, p 684, xe lave
falled tO find any case where the Appellate Courts of this 3tate
have gonstrued or interpreted the foregoling stazutss sizoes thelr
axendnesny 1n 1943, IS will De noted thet toe Legisisture Oslsted
the words “gensra) bond® ino hoth of the statutes when they were
last azarded, It 1 apisrent that the Legislature intended that
when real estate of the werd was 3014, toe party asxing sae ap-
Flicatlon t0 sell would have $¢ file a bond Ln en sxount swgqual
to twuioe the price of tae property.

#hen a gusardien guslifies undsy Art., 4141, he aust fils »
bocd condlitionsd upon the falshful dlscharye of his general dutles,
suoh bond sust de 1o ac sacunt squsl to doudble the estimated vale
ue of the personsl property delonging Lo sueh sstate, plus e
reasocable asdouns o be fized at the Alsoretion of tne county
Judge to eover rents, revenuss ond incoms derived from the rent-
ing or use of real estate delocging to suoh estate, ihen Lhe
gusrdlan sells real estale, he zust file ap sdditionsl doad in
an amount squal $o twioe tae price of the property ss reguired
by Seetion & of Art, 4201 and Art, 4216, I% was the purpose of
the Legislaturs %0 reguires & bdond in the firet instence in an
azount comaensurate with the liabilities of the guardlan based
upon the genersl duties Ixposed upon hia by the statutes, Inap-
zuch as the sale of real sstate 18 not one of these, Lhe pure=~
ties on his gensral bond srs not lladble for dereliction in
respeot L0 auoh sales, cConverssly, sursties on the sale dond
ars liadle only for She dresch of itn conditions, and nod for
fallure of the gusrdian %o perform the duties coatesaplated by
the gzeasral bvond, ashenever 1t appears that a guardian is
accountable elther uander nis genersl bdond or undsr his sals
bood, it mus$ de shown, before 1liability will attach to &
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partiocular set of sureties, the shortags &us arose in oconnec-~
tion with the matters eontemplated in the bond executed’'dy
them, #here 1% is olear that the delinquenocy originased out
of the sals of resl prugorty, the sureties on the sale bond
are liable., (For authorities on the foregoing statement, see
the cases Aneriean Indeanity Co, vs, Hodle, 235 §, W, 837 and
National Surety Co. va, Hemphill, 13 5. ¥. {24} 921, and the
authoritiees sited 1n thess cases,

This opinion is confined to gusrdians and the bonds re-
quirsd of thea by Artieles LIAL, 4201, and 4216,

In view of the foregoing suthorities, your firss ques~
tion is respectfully anawered in the negative,

Your ssoond question is »0 droad in seops and general in
nature that we ‘cannot ocategorically answer the sams, If you have
any specifio guestion in d ooncerning any partioular bond and
desire our opinion on whether the eoanditions of such bond or bonds
have been complied with, we shall be glad to give these matters
our further consideration when fully sdvised regarding the matters
involyed,

In answer %0 your third guestion, you are sdvised that
Art, K150, V. A, C. 8, provides:

*"A surety upon the bond of a guardian may de
relieved from his bond in the sane aanney and with
like effeot, a3 is provided in the case of a surety
upon the dend of an sxsgutor or administrator.”

Art. 3395, V. A, Co S. provides;

*The sureties upon the bond of an exeoutor or
administretor, or any one of these, zay, at any time,
present a pctiuon %o the gounty Judge praying that
suoh exsoutor or sdminisirator mey be required to
give a new boad and that he or they may be dis-
eharged from all liability for the future agts of
susch executor or adainistrator, whereupoa such ex-
scutor or sdaianistrator shall dbs gited to appear
and give a new dond,"
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*¥hen & new bond has been given and epproved,
the sureties ugon the former bond of suohk sxecdu~
tor or sdainistrstor are theredy discharged from.
all 1liadility for the future agts Of sueh sxeoutor
or sdmioistretor, and en order to that effect.shall
be entered upon the minutes of the gourt.” fArt,
3399, Y. A. C. S}

Generally spea ) the liadbility on a bond qeoamsnoss
with the assumption of his duties by the guardisn agd the ex~
secutioa of the instrument by the suretles and continues uatil
sxonsration of the prianoipal, sither by discharge or a valid
relesse, or exonerstion of the suresies by the giving of a
new boni and the iasusnce of an order releasing thea, (See
TeX. Jure Vol. 21, p 398, and suthorities oited therein.
Where the prineipal and the sursties on a gusrdian's rea
satate 28les bond deasire to bde released, in the case of the
guardian, he must be 1elessed eithsr by dlacherge or s valid
Telease in conforality with the statutes, where the sureties
dezire $0 be releassd, they zust be relessed by the guardisn
giving & new dbond and the issuance of en order releesing Shea,
Stated diffarently, neither the gusrdian mor the sureties oan
be rslenssd aa l a8 the gusrdianship is pending execept dy
the methods preaaridbed by the statutes,

Keplyiag to your question NO., 4, you are aldvised that
it is our ot:alon that in deteraining the amount of a guerd-
ian's boad acoordance with Ars, 4l4l, Lt 18 not permisaidle
for the oounty Jjudge %0 add the amount of the general bond and
the amount of the special resl ¢stats sales bdond, Sueh pro-
cedurs is not authorized by Artielss 4141 or 4L201l, or any
other statute thet we have found, The bonds raqnircd by Are-
ticles 414l and 4201 are for different purposes, sud it was
not oontemplated that the amount of suoh bonds could be added
for the purposs of executiog a bond 1a scoordsnocs with Ars,
4341,

#e now oonsider your fifth question, GCensrally spesk-
ing, the eiroumstances under whish & znew bdond may be reguired
of executors and adainistrators are fully presoribded in irt,
3392, V, A, Cs 8., 8nd the same Trules are mads %0 apply to

guardians by Art, Alu8, ¥, A. C, S. (5ee lNational Surety Corp.
ve, Led&, 115 3, W, (24) 600,) when it appears to the judge that

the bond of the guardian on file is not suffiolent for sny of
the reasons msntioned in Art., 3392, in order to.grotnot the
sstate and the Iinterest of the tar&, the Jjudge should reguire
the guardian %0 executs another bond in coapliance with Ar-
tiocles L1141 and Ll4S8,

o741
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_ The latter artiecles suthorizes ths oounty Judge to re- i
quire aew bonds of guardians in any case where he has the power 3
0 require new bonds of exeoutors or adminiatrators and under ki
the same rules and regulations and with like effeot., Jt i»s Y
our opinion in view of Articles 41h1l snd Ll48 that a pew bond &
aust dbe given, and there i{s no suthority to nnppleasﬁt the old
bond by the execution of an additlonal dond, Stated different-
ly, the edunty Jjudge would oot be authorized to accept a new
bond where it was intended that a new dond was in addition %o
the previous bdoad, I% is our further opiniocn Shat an entire i
new bond must be given, whioh is sufficlient to protsol the '
estate and the interest of the ward, when the previous dond
on file is not suffisient %o protect tne estate and the inter-
est of the ward,

£

e
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We have sarefully considered the following sases whioh
we believe support our anaswers %0 the guestions you presented:

simpson vs, Booth, et ux, 163 3, ¥, (24) 1080; Haggard

et al va, MeParland, et al, 155 3., W. (24) 797} 3loan ve, Woods,

25 3, We. (24) 3093 #ilkinson va, Owens, 72 3, ¥, (24) 330; and

Aneriocan Indemnity Co, vs. Padgett, 138 5. ¥. (24) 254, ;

Yours very truly,
ATTORNAY GolaRAL OF TLIAS

oy Dletl lhtton

Ardell wWilliens
Assistant




